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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Civ. Action No. 06-1828 (GK) 
ECF 



RAPID CITY REGIONAL HOSPITAL, 

Plaintiff, 



MICHAEL O. LEAVITT, 

Secretary, United States Department of 

Health and Human Services, 

Defendant. 



NOTICE OF FILING OF ADMINISTRATIVE RECORD 

Defendant, Secretary of Health and Human Services, United States Department of Health 
and Human Services, hereby files the attached administrative record in the above-captioned 
action. This record replaces the previously-filed administrative record, which inadvertently 
contained documents from another action. 

Respectfully submitted, 

/s/ 
Jeffrey A. Taylor 



JEFFREY A. TAYLOR, D.C. Bar # 498610 
United States Attorney 



/s/ 



Megan L. Rose 



MEGAN L. ROSE, NC Bar # 28639 
Assistant United States Attorney 
Judiciary Center Building 
555 Fourth Street, N.W. 
Washington, D.C. 20530 
(202)514-7220 
(202) 514-8780 (fax) 
Megan.Rose@usdoj .gov 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing copy of the Defendant's Notice of Filing Of 



Administrative Record with attached Administrative Record has been delivered by City Express, 
this 26th day of February, 2007, addressed to: 

Leslie D. Alderman, III 

Alderman & Devorsetz, PLLC 

1025 Connecticut Avenue, NW 

Suite 1000 

Washington, DC 20036. 

/s/ 
Megan L. Rose 



Megan L. Rose 

Assistant United States Attorney 
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IN UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 

Plaintiffs, 



vs. 



MICHAEL O. LEAVITT, SECRETARY 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, 

Defendant. 



Case No. L06CV01828 



CERTIFICATION 

I, Jacqueline R. Vaughn, Attorney Advisor, Centers for Medicare and 
Medicaid Services, Department of Health and Human Services, under 
authority delegated by the Secretary, certify that the documents attached 
constitute a true and accurate transcript of the official file as furnished 
by the Provider Reimbursement Review Board (PRRB). These documents are 
the record of the PRRB's proceedings and dismissal concerning the Provider's 
appeal for fiscal year ending June 30, 1999 under Title XVIII of the Social 
Security Act, as amended. 



Date: J>Ze^/M%Z i) Oh 




Jacqiieline^R. Vaughn 
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Rapid City Regional Hospital 
PRRB Case No. 06-1638 



COURT TRANSCRIPTS TNDF.Y 



Page Nof s) 



Provider's Letter, dated September 11, 2006, regarding Position 
Paper and a Motion to Reinstate 

PRRB's Notice, dated August 23, 2006, of case closing 



PRRB's Notices, dated May 9, 2006, Acknowledgement and 3-5 

Critical Due Dates 

Provider's Letter, dated April 21, 2006, regarding Request for 6-7 

Medicare Appeal for FYE June 30, 1999 
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Regional Health 




P.O. Box 6000 Rapid City, SD 57709 

CERTIFIED MATT. 
\ RETURN RECEIPT REOIJESTFn 

September 11, 2006 



Mr. Doug Foote 

Senior Auditor 

Provider Audit & Reimbursement 

Cahaba Government Benefit Administrators 

400 E. Court Avenue 

Des Moines, IA 50309-2017 



REOE1 V ED 



sis 1 i tui 



PROVIDER REIMBURSEMENT 
REVIEW BOARD 



Re: Provider Name 

Provider Number 
PRRB Case Number 
Fiscal Year Ended 



Rapid City Regional Hospital 

43-0077 

06-1638 

June 30, 1999 



Preliminary Position Paper & Motion to Reinstate 



Dear Mr. Foote: 



Enclosed please find a copy of the Provider's position paper and a Motion to Reinstate 
the above referenced appeal. 



If you have any questions, please feel free to contact me at (605) 719-5578. 



\ 




3avid Goehring \ 

Controller/Treasurer i 

cc: Ms. Suzanne Cochran, Esq., Chairman, Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Ste. L, Baltimore, MD 21244-2670 (frontpage only). ' 

Mr. Wilson C. Leong, Director, Medicare Appeals, BCBSA, 225 N Michigan 
Avenue, Suite 400, Chicago, IL 6060 1 (w/o end). 

Enclosure 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
PROVIDER REIMBURSEMENT REVIEW BOARD 
2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: J10-7B6-2671 FAX- 4flLJ%fi=52flB 



Suzanne Cochran, Chairperson 
Gary B. Blodgett, D.D.S, 
Elaine Crews Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 



CERTIFIED MAIL 



AUG Z 3 2006 



Rapid City Regional Hospital 

David Goehring 

Director of Budget/Reimbursement 

353 Fairrnont Boulevard 

Rapid City, SD 5770 1 

RE: Rapid City Regional Hospital, Provider No. 43-0077, FYE 6/30/1999, Case No. 06-1638 
Dear Mr. Goehring: , 

The Provider Reimbursement Review Board (the Board) advised you that this case would be dismissed in 
its Acknowledgment and Critical Due Dates letter if preliminary position papers were not submitted to the 
Intermediary by the first of August 2006. You were also advised to supply the Board with a letter 
certifying that the preliminary position paper due date had been met and a copy of the first page only of 
the preliminary position paper. 

Pursuant to the Board's above cited letter and its Instructions effective March 1, 2002, "If you fail to meet 
the preliminary position paper due date and fail to supply the Board with the required documentation, the 
Board will dismiss your appeal for failure to follow Board procedure." Upon review of the above- 
referenced appeal, it was noted that the preliminary position paper was not submitted to the Intermediary 
and the required information was not submitted to the Board. Therefore, the Board hereby closes this case 
and removes it from the docket. 



Board Members : 
Suzanne Cochran 
Gary B. Blodgett, DDS 
Elaine Crews Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

cc: Cahaba Government Benefit Administrators 
Craig Mateer 
Unit Manager 

400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 

Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 



For the Board: 



T^S££/,4*^< 



Board Member 



<U^ 




UMi 



Tlha JMJJ, jgMJ g^q „™ 



SENDERS RECORD 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
PROVIDER REIMBURSEMENT REVIEW BOARD 
2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Prions: 410-786-7671 FAX: 4in-7RR^9qg 



Suzanne Cochran, Chairperson 
Gaiy B. Blodgett, D.D.S. 
Elaine Crews Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 



CERTIFIED MAIL 



Rapid City Regional Hospital 

David Goehring 

Director of Budget/Reimbursement 

353 Fairmont Boulevard 

Rapid City, SD 57701 

RE: Ac knowledgement and Critical Due Dates 
Case Number: 06-1638 
Date Filed: 4/21/2006 

Provider Name: Rapid City Regional Hospital 
Provider Number: 43-0077 
Appealed Year -FYE: 6/30/1999 



W 9 2W6 



The Provider Reimbursement Review Board ("Board") has received your request for a hearing. You 
will need to obtain a copy of the Board's instructions which are located on the Board's web site at 
http://www.cms.hhs.gov/providers/prrb/prrb.asp . If internet access is not available to you, you may 
call the Board at (410) 786-2671 and request that a copy be mailed to you. 

You must reference the case number and provider information on all correspondence with the Board. 
If any of the above information is incorrect, you must inform the Board, in writing, within 30 days of 
this letter. 



DUE DATES 



Certified Article Number 



Certified Article Number 



iiAja T\m> wj iota am Tim am wi iom asso 



SENDERS RECORD 



SENDERS RECORD 



1 st of August 2006 

Provider's Preliminary Position Papers due to Intermediary (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of October 2006 

Intermediary's Preliminary Position Papers due to Provider (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of December 2006 

Final position papers due to the Board from both Parties. 
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DISMISSALS 

You are responsible for pursuing your appeal in accordance with the Board's procedures, which are 
outlined in the Board's Instructions. You must file your position papers, regardless of any outstanding 
jurisdictional challenges, motions or subpoena requests. If you miss any of your due dates including 
meeting either position paper due date, the Board will dismiss your appeal. The Board will not send a due 
date reminder. If the Intermediary fails to meet its deadlines, the Board will contact the Centers for 
Medicare and Medicaid Services (CMS) about contract compliance and will schedule a hearing date. 

TENTATIVE HEARING DATE 

April 2007: Tentative month and year of hearing. 

The Board will send you a Notice of Board Hearing to notify you of the specific time, date and location of 
the hearing. The Nptice of Hearing will be issued at least 30 days prior to the actual hearing date. 

OPTIONS 

You may make a written request, at any time, that: 

Your month of hearing be rescheduled to an earlier month; 

Your case be heard based on the submitted record; 

Your case be conducted by video or teleconference; 

Your case be resolved through alternative dispute resolution/mediation; 

Your case be reviewed in a pre-hearing conference with a Board member. 

If you request any of these options, you must continue to meet with the due dates set forth in this letter 
until you are^dvised regarding your request by the Board. 



"V V 




StevenlC^rSSreeCr^ • ^Ji%. 
Division of Jurisdiction & Case Management 

cc: Cahaba Government Benefit Administrators 
Craig Mateer 
Unit Manager 

400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 

Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 
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PROVIDER REIMBURSEMENT REVIEW BOARD 

2520 Lord Baltimore Drive, Suite L 

Baltimore MD 21244-2670 

Phone: 410-786-2671 FAX: 410-786-5298 



Suzanne Cochran, Esq., Chairperson 
Martin W. Hoover, Jr., Esq. 
Gary B. Blodgett, D.D.S. 
Elaine Crews Powell, CPA 
Anjafi Mulchandani 



Referto: 06-1638 



Rapid City Regional Hospital 

David Goehring 

Director of Budget/Reimbursement 

353 Faimiont Boulevard 

Rapid City, SD 57701 



Certified Mail 



HM 9 2006 



RE: 



Rapid City Regional Hospital, Provider No. 43-0077, FYE 6/30/99, Case No 06-1638 
Request for Information 



Dear Mr. Goehring: 

The Provider Reimbursement Review Board ("Board") is in receipt of your hearing request and has 
assigned case number 06-1638. 

Upon review, we note that you failed to submit pertinent information as specified in the Provider 
Reimbursement Review Board's ("Board") instructions, which were revised effective March 1 2002 
1 he Board s instructions are available on the Internet at www.cms.hhs.gov/providere/prrb/prrb.asp or vou 
may obtain a copy by calling the Board at (4 1 0) 786-267 1 . 

We note that the Provider's hearing request failed to supply the Board with the following information: 
X A copy of the final determination being appealed. 

X A copy of the audit adjustment pages relating to the issue(s) in dispute 

if applicable. v ' 

You must submit the information checked above within 30 days from the date of this letter. 

Sincerelv ^ 

Division of Jurisdiction and Case Management 

cc: Cahaba Government Benefit Administrators 

Craig Mateer, Unit Manager 
400 East Court Avenue, P.O. Box 14537 
Des Moines, IA 50306 

Wilson C. Leong 
BC & BS Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 
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Rapid City Regional Hospital 



CERTIFIED MATT. 

RETURN RECEIPT REQUESTED 

April 21, 2006 



Ms, Suzanne Cochran, Esq. 

Chairperson 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, MD 21244-2670 



«o^«^ 



Re: Provider Name 

Provider. Nu mb er 
Intermediary 



RAPID CITY REGIONAL HOSPITAL 

43-0077 

Cahaba Government Benefit Administrators 



Request for Medicare Appeal 

NOTICE OF CORRECTION - PROGRAM REIMBURSEMENT 

Notice Date Fiscal Year 

October 21, 2005 June30, 1999 



Dear Ms. Cochran: 

The hospital respectfully appeals the under mentioned determinations of the Intermediary contained in the above 
NPR, 

Issue : Disproportionate Share Payment 
SSI Proxy 

The Provider contends that the Intermediary did not determine Medicare DSH reimbursement in 
accordance with the statutory instructions at 42 U.S.C. 1395ww(d)(5)(F)(i). Specifically the provider 
disagrees with the intermediary's calculation of the computation of the disproportionate patient 
percentage set forth at 42 C.F.R. 412.106(b)(2)® of the Secretary's regulations. The provider contends 
that the intermediary did not furnish the matching data from which the SSI proxy had been derived and 
that this validation information has been withheld on the basis of a statement in the commentary to the 
1995 final rule for -inpatient PPS. See 60 Fed. Rep. 45811-12 (Sept 1 1995). The statement indicates 
that the SSI eligibility data used for this DSH calculation is not available to verify provider's 
disproportionate patient percentage because it is protected by the Privacy Act. The intermediary cannot 
support its reliance on a statement that occurs in the preamble of a published rule but is not supported 
by the regulatory text or by the authorizing statute. 



Audited Adjustment # 
Reimbursement Amount: $69, 1 58 



Rapid City Regional Hospital System of Care 



353 FAIRMONT BLVD., RAPID CITY, SD 57701 • (605) 719-1000 
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Suzanne Cochran, Esq. 
April 21, 2006 
Page 2 of 2 

Issue 2 : Disproportionate Share Payment 

Medicaid Percentage (Eligible Days) 

The provider contends that the Fiscal Intermediary did not detemrine Medicare reimbursement for 
disproportionate share hospitals (DSH) in accordance with the statutory instructions at 42 U.S.C. 
1395ww(d)(5) (c)(i). Specifically, the provider disagrees with the calculation of the second 
computation of the disproportionate share patient percentage, set forth at 42 CFR 412.106(b)(4) of the 
Secretary's regulations. The intermediary, contrary to the regulation, failed to include as Medicaid- 
Ehgible Days services to patients for Medicaid, as well as patients eligible for general assistance. 

Audited Adjustment # 
., Reimbursement Amount: $114,562 

The Provider will be personally represented at the requested hearing by its designated representative. 
If you have any questions, please feel free to contact us. 




David W. Goehring 

Director, Budget & Reimbursement 



cc: 



Mr. Doug Foote, Senior Auditor, Provider Audit & Reimbursement, Cahaba Government Benefit 
Administrators, 400 E. Court Avenue, Des Moines, IA 50309-2017 

Mr. Wilson C. Leong, Director, Medicare Appeals, Blue Cross & Blue Shield Association, 225 North 
Michigan Avenue, Suite 400, Chicago, IL 60601. 



Enclosure 



Case 1 :06-cv-01 828-GK Document 1 3-2 Filed 02/26/2007 . Page 1 2 of 33 



IN UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 

Plaintiff, ) 



vs. 



MICHAEL O. LEAVITT, SECRETARY 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, 

Defendant. 



Case No. L06CV01828 



SUPPLEMENTAL CERTIFICATION 

I, Jacqueline R. Vaughn, Attorney Advisor, Centers for Medicare and 
Medicaid Services, Department of Health and Human Services, under 
authority delegated by the Secretary, certify that the documents attached 
are true copies of the following: 

PRRB letter, dated December 29, 2006, regarding Motion to 
Reinstate in the case of Rapid City Regional Hospital, PRRB 
Case No. 06-1638 

Provider's December 6, 2006, Facsimile to the PRRB 
enclosing its Motion to Reinstate, dated September 8, 2006 
regarding Rapid City Regional Hospital, PRRB Case No. 06- 
1638 

These documents constitute the supplemental transcript in the above captioned 
case and have been designated pages 8-28. 



Date Qn, \i ei ZQ O r } 




e R. Vaughn 



/*?*% Case 1 



At 

t-C 

-car 



Refer iq 



PROVIDER REIMBURSEMENT REVIEW BOARD 

2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: 41 0-786-2671 FAX: 41 0-786-5298 
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izanne Cochran, Esq., Chairperson 
__.ary B. Blodgett, D.D.S. 
Elaine Crews Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 



06-1638 

David Goehring, Controller/Treasurer 
Rapid City Regional Hospital 

353 Fairmont Blvd 
Rapid City. SD 57701 



DEC 2 9 im 



Rapid City Regional Hospital 
PRRB Case No: 06-1638 
FYE: 6/30/99 
Provider No: 43-0077 

Dear Mr. Goehring: 

The Provider Reimbursement Review Board notes that you filed a "Provider's Motion to 
Reinstate" with the Intermediary. If you want the Board to consider your motion, you 
must file, by mail, such motion directly with the Board. You must also send a copy of 
such motion to the Intermediary. 

Additional requirements regarding reinstatement requests can be found in the Provider 
Reimbursement Review Board Instructions Part I.C.XIII.b. The Board's instructions are 
located on the Board's website at htip://w vvw.cms.hhs.gov/PRRBReview/ . If internet 
access is not available to you, you may call the Board at 41 0-786-2671 and request that a 
copy be mailed to you. 



Board Members : 
Suzanne Cochran, Esq. 
Gary B. Blodgett. DDS 
Elaine Crews Powell. CPA 
Anjali Mulchandani-West 
Yvette C\ Hayes 



For the Board: 



Ys 



Elaine Crews Powell. CPA 

Board Member 



Cc: Craig Mateer, Cahaba Government Benefit Administrators 
Wilson Leong, BCBSA 



Tim 3TO, «mn £452 ana, 



SENDERS RECORD 



8 



/ 
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TO: 



.1 






David Goehring, Controller/Treasurer 
Rapid City Regional Hospital 
353Tairmont Blvd. 
Rapid City, SD 57701 



SENDER: PRRB 
REFERENCE 



06-1638 



PS Form 3600. January 2005 



RETURN 
RECEIPT 
SERVICE 



Certified Fee 



Return Receipt Fee 



Restricted Delivery 



Total Postage & Fees 



US Postal Service 

Receipt for 
Certified Mail 

No Insurance Coverage Pitaricfed 
Do Not Use for tntematlonal Ma3 



POSTMARK OR DATE 



DEC 2 9 im 
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RAPID CITY REGIONAL HOSPITAL 

BUDGET/REIMBURSEMENT DEPARTMENT 



Fax Cover Sheet 


To: Maureen Sacratini 


Location: 


Date: 12/06/06 




Pages (including 


this page) 


19 


Fax#: 410-786-5298 


Subject: Motion to reinstate letter 


From; PeteStach 




Fax#: 605-719- 5582 




Phone #: 605-719-5572 





Message: 



Maureen 

Here is the Motion to Reinstate letter 

Thanks 

Pete 



Ofc - 1^^ 



605-7 1 9-5572 • Fax 605-7 1 9-55 82 

353 Fairmont Blvd * Rapid City, SD 57709 • wwwjstach@rcrh.org 

This fax may contain CONFIDENTIAL information and is intended for the addressee only. 

If you received this Sax. in error, please call the number listed above. 



10 
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%m Health 



^ Rapid City, SD 57709 



&-m- ^CERTIFI ED MAIL 



■■i^^: 



RETURN RECEIPT REQUESTED 

September 8, 2006 



Mr. Dong Foote 

Senior Auditor 

Provider Audit & Reimbursement 

Cahaba Government Benefit Administrators 

400 E. Court Avenue 

Des Moines, IA 50309-2017 



Re: Provider Name 
Provider Number 
PRRB Case Number 
Fiscal Year Ended 



Rapid City Regional Hospital 

43-0077 

06-1638 

June 30, 1999 



PrclimmaEypositJon-Bapcr- & Motion to Reinstate 

Dear Mr. Footc: 

Enclosed please find a copy of the Provider's position paper and a Motion to Reinstate 
the above referenced appeal. 

If you have any questions, please feel free to contact me at (605) 719-8098. 
Si6Wy v 




David Goehring 
Contrail er/Treasurer 

cc: Ms. Suzanne Cochran, Esq., Chairman, Provider Reimbursement Review Board, 
2520 Lord Baltimore Drive, Ste. L, Baltimore, MD 21244-2670 (front page only). 

Mr. Wilson C. Leong, Director, Medicare Appeals, BCBSA, 225 N. Michigan 
Avenue, Suite 400, Chicago, IL 60601 (w/o end). 

Enclosure 
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BEFORE THE 
PROVIDER REIMBURSEMENT REVIEW BOARD 



In the Mailer of: 

RAPID CITY REGIONAL HOSPITAL 

Fiscal Year Ended: 
June 30, 1999 

Provider No.: 
43-0077 



PRRB Case No. 06-1638 



PROVIDER'S MOTION TO REINSTATE 



David Goehring 

Rapid City Regional Hospital 

353 Fairmont Blvd. 

Rapid City.SD 57701 



Telephone: (605) 719-8098 

Facsimile: (605) 719-1578 






nmm§ m-c$ im&&m m<®wemw&w^ 02/26/2007 page 1 s of 33 



I. INTRODUCTION 

Rapid City Regional Hospital, a non-profit 360+ bed hospital located in South Dakota and 
owned by Rapid City Regional Hospital and Health System ("Provider") hereby requests that the 
Provider Reimbursement Review Board ("PRRB" or "Board") reinstate the Provider's above- 
copaaned individual Medicare appeal. By a letter dated August 23, 2006, the Board dismissed the 
Provider's appeal because the Provider failed to submit a preliminary position paper to Cahaba 
Government Benefit Administrators ("Intermediary"). Although the Provider missed this deadline 
by a few weeks, there has been no harm or disadvantage to the Intermediary, as the issues involved 
in this appeal all pertain to disproportionate share ("DSH") payments and are very familiar to the 
Intermediary. Further, the nature of the issues was made clear in the Provider's appeal letter. 
H. PROCEDURAL HISTORY 

For its fiscal year ended June 30, 1999 ("FYE 6/30/99^, the Intermediary issued a notice of 
amount of program reimbursement ("NPR") to the Provider on October 21, 2005. m response to the 
NPR, on April 21 , 2006, the Provider timely submitted to the PRRB a detailed and specific appeal of 
various Intermediary adjustments. 1 The appeal issues all pertain to DSH payments and are not 
unique issues. 

The Provider's appeal letter included a detailed list of the appeal issues, a list of the specific 
adjustments disputed, a sufficient factual background, the Provider's position on those issues, 
citations to regulations and manuals, and reimbursement impacts for each appeal issue. 
Furthermore, the Provider sent this detailed appeal letter to the Board and to the Intermediary. 

In August 2006, approximately 2-3 weeks after the Provides s<sit its appeal fester, the i'RRB 
sent an acknowledgment letter with position paper deadlines. The PRRB set an August 1, 2006 



See Provider's Notice of Appeal, attached hereto as Exhibit A. 
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deadline for the Provider's preliminary position paper and a Octoberl, 2006 deadline for the 
Intermediary's preliminary position paper. The acknowledgement letter further indicated that the 
parties' final position papers would be due to the PRRB on or before December 1 , 2006. Finally, the 
PRRB's acknowledgment letter established April 2007 as a "tentative month" for a live hearing of 
this matter. 

Due to an unfortunate miscommunication between the Provider and its own reimbursement 
consultant that was assisting with the Provider's DSH issues, the Provider failed to provide a 
preliminary position paper to the Intermediary, and on August 23, 2006, approximately one and one- 
half months after the Provider's preliminary position paper was due, the PRRB dismissed the 
Provider's appeal for such failure. 

As discussed below, while the Provider will necessarily incur substantial harm should it lose 
the right to pursue its monetary claims pursuant to its FYE 6/30/99 cost report, no cognizable harm 
or prejudice will result to the PRRB or to the Intermediary from reinstatement of this matter. 
DDL BASES FOR REINSTATEMENT 

A The PRRB has the Explicit Authority to Reinstate the Provider's Appeal. 

Pursuant to paragraph XIII(b) of the PRRB instructions, the PRRB has the explicit aufliority 

to reinstate an appeal dismissed by the Board, and specifically to reinstate an appeal for aProvider's 

failure to comply with PRRB procedures: 

The Board may consider provider requests to reinstate an appeal that 
has been dismissed. . .If you are requesting reinstatement because the 
Board dismissed your appeal for failure to comply with its 
procedures, you must explain in detail the Teasons why you failed to 
comply. In general, this means the reasons you missed a position 
paper due date... .Your request for reinstatement must specifically 
identify the issues you want reinstated, and you must provide the 
document or information that you did not submit timely, causing your 
appeal to be dismissed. The Board will then consider your 
reinstatement request. 
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Under the cturent arrangement between the Provider and its own independent 

reimbursement consultant, every dispute the Provider feces over Medicare reimbursement is sent by 

the Provider to its consultant for evaluation. Unfortunately, at some point during the pendency of 

this appeal , the PRRB acknowledgement letter was misplaced. It is not even known who misplaced 

&g kitei. Be h t e Provider or the consultant, this occurrence was purely accidental and by so 

means was a result of bad faith or intention. Accordingly, the Provider has concurrently submitted a 

copy of the Provider's position paper with this Motion, and, pursuant to the above referenced 

instruction, the Provider respectfully requests that the Board exercise its authority to reinstate the 

issues stated in the Provider's Notice of Appeal: the SSI Proxy Determination, the Determination of 

Medicaid Percentage (Eligible Days), and the General Assistance Days. 

B * The PRRB Should Exe rcise Its Authority to Reinstate This Cage Because No 
Party Was Prejudi ced bv the Provider's Failure to Submit a Preliminary 
Position Paper and Any Technical Violation of the PRRB's Instructions is 
Rectified Herein. Well in Advance of the FinalPosition Paner Deadline and the 
Live Hearing. 

As of the date of submission of this Motion, the Provider has multiple Medicare Appeals 

pending with the PRRB that address the same issues addressed in this appeal. All of these other 

appeals have either been "placed in abeyance" or are planned to be "placed in abeyance" by the 

PRRB. Each of these appeals is being held as such until the State of South Dakota provides to the 

Provider (and other similarly situated providers) documentation relating to Medicaid eligible days. 

Unlike most other states, South Dakota has not devised a process to properly match provider data to 

confirm which of the Provider's days were associated with treatment of Medicaid-eligible patients. 

The Provider's consultant has been working with South Dakota to devise a process that will be 



The following appeal has already been placed in abeyance by the PRRB: Case No.: 99-2677 



(FYE 06/30/96) 
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acceptable to the Intermediary. As a result, even if Hie Provider timely submitted its preliminary 
position paper and complied with all other applicable deadlines relevant to this matter, this case 
would still be placed in abeyance pending the State of South Dakota's release of the above 
referenced documents. 

Further, in regard to the issue pezzzhimg to the DSH Medicare Percentage, this case, along 
with the others, will be placed in abeyance pending the outcome of the Baystate Medical Center 
case, which, it is anticipated, will be appealed to court. Accordingly, none of the parties involved 
herein, including the PRRB, will be prejudiced in any way from reinstatement. 

As with federal court procedural deadlines, mistakes, inadvertence, and negligence can and 

should be excused under certain circumstances. In particular, Federal Rule of Civil Procedure 

("FRCP") 60(b), provides for forgiveness of procedural (as well as other) errors in certain 

circumstances: 

On motion and upon such terms as are just, the court may relieve a 
party or a party's legal representative from a final judgment, order, or 
proceeding for the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect ... or (6) any other reason justifying 
relief from the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) not more 
than one year after the judgment, order, or proceeding was entered or 
taken. 3 

While the PRRB is not required to follow Eighth Circuit precedent, the Eighth Circuit, under 

whose jurisdiction the Provider falls, has recently considered nearly the identical issue as presented 



3 Sec Fed. R. Civ. Proc. 60(b); if a Rule 60(b) Motion filed a year after the judgment is 
considered within a reasonable time in the federal courts, then the Provider urges the PRRB to deem 

this Motion, filed weeks after the date ofthePRRB's dismissal, to be within a reasonable 

time. 
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here. In Johnson v. Dayton Electric Manufacturing Company? due to an unfortunate 
miscommunication, a party failed to timely file an answer to plaintiffs complaint In response, 
plaintiff filed an entry of default which the district court upheld. 

On appeal, the Eighth Circuit reiterated the United States Supreme Court's holding in 
Pioneer Inv. Servs. v. Brunswick Assoc. Ltd. Partnership? that for purposes of IRC? oG(b), 
"excusable neglect" includes "late filings caused by inadvertence, mistake or carelessness." 6 
Furthermore, the Johnson court restated that whether such conduct is "excusable" is an equitable 
determination that "tak[es] account of all relevant circumstances surrounding the party's omission." 7 

Using the four factor analysis enunciated mPiomer Inv. Servs., the Johnson court reiterated 

that in deciding whether to grant relief from a missed deadline as a result of "excusable neglect'' 

under Rule 60(b)(1), four factors should be considered; 

(1) the danger of prejudice to the opposing party; (2) the length of the 
delay and its potential impact on the proceedings; (3) the reason for 
the delay; and (4) whether the movant acted in good faith. 8 

In light of these factors, the Johnson court held that under the present circumstances, 

...we have a good faith, relatively brief default in the filing of an 
initial pleading, caused by poor communication. . .and cured within 
one day once [the parry in error] learned of its mistake. Without 
attempting to fix blame, the combined conduct of [the party in error] 
was careless, risking precisely the adverse result rendered by the 
district court But it was not contumacious, it did not exhibit an 
intentional flouting or disregard of the court and its procedures, 
and it only briefly delayed the litigation. Thus, while we do not 



4 Johnson v. Dayton Electric Manufacturing Company, 140 F.3d 78 1 (8 111 Cir. 1998), attached 
hereto as Exhibit B. 

5 Pioneer Inv. Servs. v, Brunswick Assoc. Ltd Partnership, 507 U.S. 3 SO (1993). 

6 Johnson, 140 F.3d at 784, citing to Pioneer Inv. Sens., 507 U.S. at 388, 395. 

Ud 

8 Id., at 784. 
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approve of this sort of cavalier approach to litigation, we conclude 
that {the party in error} was guilty of only a marginal failure for 
which relief from default should be granted if it has a meritorious 
defense and [the outer party} will not suffer significant prejudice. 

(emphasis added).' 

Accordingly, the Eighth Circuit reversed the holding of the lower court and remanded for 
further proceedings. 10 

As in Johnson^ the present circumstances weigh heavily in favor of reinstatement. As the 
court in Johnson made clear, "prejudice may not be found from delay alone or from the fact that the 
defaulting party will be permitted to defend on the merits. Setting aside a default must prejudice 
plaintiff in a more concrete way, such as 'loss of evidence, increased difficulties in discovery, or 
greater opportunities for fraud and collusion.'" 11 

Similarly, no concrete prejudice will result here. Through the Provider's appeal, the 
Intermediary was on notice of the precise issues in dispute as well as the Provider's position with 
respect to those issues. 12 Furthermore, the Provider has filed its preliminary position paper along 
with this Motion, as required under the above referenced PRRB instruction, which is still two 
months before the parties' final position papers are due. 13 The Intermediary therefore has ample 



9 Id. 

ia Jd 

11 Id, at 785. 

Interestingly, a provider can add an issue to an appeal up until the commencement of the 
hearing date. 42 C.F.R.. § 405J&4-I(a). Thus, the Medicare regulations certainly contemplate a 
PRRB hearing on issues (added at th© hsi minm-.-) without providing the intermediary the benefit of 
any position paper, let alone a preliminary and dual position paper. 

13 The Provider recognizes that it is not normally required to file its preliminary position 
paper with the Board, but only to provide it to the Intermediary. However, in compliance with 
PRRB Instruction XIII(b), the Provider has included it with this Motion. 
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time to prepare its own final position paper and will not be disadvantaged in any way by> 
reinstatement. 14 

As to the length of the delay and its potential impact on the proceedings, the Provider indeed 
notes that the position paper filed herein is eight weeks late. However, such filing is still two months 
in advance of the final position paper deadline and over six months in advance of the tentative month 
of hearing. Although the preliminary position paper is late, therefore, it is certainly not so late as to 
interfere with the final position paper deadlines nor the hearing date, which has not even been set. 

Accordingly, the PRRB's proceedings in this case are not at all impacted by the minor delay 
in the Provider's submission of its position paper. As stated above, there is more than sufficient time 
prior to the tentative hearing month of December, 2006 in which the Intermediary can draft and 
submit one or more position papers. Furthermore, as referenced above, all of the Provider's 
pending reimbursement hearings are currently being held in abeyance. So, even if the preliminary 
position paper was timely filed by the Provider, each of the parties, including the PRRB, would be in 
the identical temporal position. 

With respect to whether the Provider has acted in good faith, the Provider concedes that the 
fault for failing to send the Intermediary a preliminary position paper lies with the Provider. There 
was somehow a miscommunication with the reimbursement consultant, and as a result, the Provider 
missed the pertinent deadline. As in Johnson, however, the Provider's error was a result of 
carelessness, and at most, negligence. It was not the result of devious or willful conduct, nor was it 



As explained above, the Provider has appealed these same issues in prior fiscal years, so 
the Intermediary is already familiar with the issues. 

Given the overall typical length of the Medicare appeals process, o htntml isc Jfc dfelsy r 
quite minor indeed. For instance, the Provider submitted its cost zeport for FYE 4/30/03 in 
September, 2003. The Intermediary took two years to audit that cost report and issue its NPR. The 
hearing in this case will not likely occur for some time, since the PRRB intends to place the case in 
abeyance. 
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on attempt to circumvent relevant PRRB deadlines. On the contrary, the Provider has acted in good 
faith throughout the instant proceeding, and has articulated a supportable and genuine position in 
challenging the Intermediary's audit adjustments. The Provider timely filed its appeal and, from the 
inception of the appeal, has had every expectation that it would be able to pursue (or resolve) its 
disputes with the aid of the PRRB's process. 

Based on the fact that there will be no delay in the present proceedings for all practical 
purposes, and based on the foregoing discussion of the Supreme Court's and the Eighth Circuit's 
forgiving position on granting relief for excusable neglect, the present circumstances present a 
compelling case for relief Similar circumstances were enough for the Eighth Circuit to render a 
favorable ruling lo the party in error, and the Provider respectfully requests that for the analogous 
reasons as those outlined in FRCP 60(b), the same is sufficient here. 

Alternatively, to alleviate any minimal harm to the Intermediary, the PRRB could allow the 

Intermediary extra time to file its preliminary and final position papers, 15 and could penalize the 

Provider by only allowing it lo submit the one position paper filed concurrently with this Motion. 

C The PRRB Should Reinstate this Matter in Order to Allow a Decision on the 
Merits 

Generally, federal courts have liberally construed procedural rules, such as the FRCP's, in 

favor of reaching the merits of a particular case. See, e.g., Foman v. Davis, 371 U.S. 178, 181 

(1 962) ("It is too late in the day and entirely contrary to the spirit of the Federal Rules of Civil 

Procedure for decisions on the merits to be avoided on the basis of such mere technicalities."); 

Klavdtv. United States Dep't oj Interior ,99^. 2d 409, 411 (8 th Cir. 1993) ("The requirements of the 

rules of procedure should be liberally construed, and mere technicalities should not foreclose our 



Indeed, there is ample time prior to the December, 2006 tentative hearing month in order to 
allow the Intermediary extra time to submit one or more position papers. 
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consideration of a case on its merits."); Western Sec. Co. v. Derwinski, 937 F.2d 1276, 1281, 1282 

(7 th Cir. 1 99 1) ("Sanctions should be proportioned to the gravity of the misconduct — " and "Case 

law is replete with instances in which the missing of deadlines, whether by government agencies 

subject to statutory deadlines or by private parties subject to deadlines set in contracts, does not lead 

to costly forfeitures.")- Federal courts also must consider the "public policy favoring disposition of 

cases on their merits" before dismissing a case for failure to comply with a court order. 17 

As in the federal courts, the PRRB should favor allowing parties to have their Medicare 

disputes decided on the merits. In this case, the Provider would face a very harsh forfeiture of its 

Medicare hearing rights (and possibly significant amounts of Medicare reimbursement) for failing to 

timely comply with a PRRB procedural rule concerning a preliminary position paper that was due 

many months prior to the tentative hearing date. Indeed, if the PRRB was not to reinstate this 

matter, then the punishment would not fairly match the crime. Accordingly, the Provider urges the 

PRRB to reinstate this appeal in accordance with the federal common law that encourages decisions 

on the merits. 

D. The Provider, For AH Practical Purposes^ Has Already Satisfied the Position 
Paper Requirement 

Even in the absence of any prejudice to either party, the Provider has arguably already 

satisfied the requirements for a preliminary position paper by submitting a detailed and specific 

request for hearing. This document, which was sent to the PRRB and to the Intermediary, clearly 

and fully sets forth the issues in dispute and the Provider's position with respect to those issues. 

Indeed, in its letter of appeal, the Provider set forth a full explanation of the issues, the facts, all 

relevant citations, and the Provider's position. Further, the Intermediary is already very familiar 



17 Sanders v. Union Pac. R.R., 154 F.3d 1037, 1040(9* Cir. 1998). 
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with these issues, as they are not unique to this Provider and have been raised in appeals for earlier 
fiscal years by this Provider. 

Similar circumstances were considered, and favorably determined, by the HCFA 
Administrator in its decision regarding a provider that had its individual appeal dismissed for failure 
to file a "list of issues." 2 In UCSD Me^kd Center?. Bi'ue Cross & Blue Shield Ass % Vi the Board 
had refused to reinstate, and the HCFA Administrator remanded the case to the Board for a 
consideration of the argument (which the HCFA Administrator clearly supported), that the Provider 
had indeed satisfied the "list of issues" requirement by submitting a very detailed list of issues in 
dispute in hs initial request for hearing. On remand, the Board reopened the case and asked the 
Intermediary to inform the Board whether it agreed with the issues as set forth in the Provider's 
request for hearing. 

As in the recent UCSD Medical Center HCFA Administrator decision, the Provider here has, 
for all practical purposes, satisfied the procedural requirements for a preliminary position paper even 
though the Provider did not submit a document expressly labeled ''preliminary position paper." 
From a practical perspective, the only recognizable difference between the two cases is that instead 
of a list of issues, this case involves the submission of a preliminary position paper. Nonetheless, the 
very same arguments with respect to substantial or actual compliance apply. 



2 The PRRB procedural rules previously required the provider and intermediary to sign a 
joint list of issues prior to the start of briefing. This requirement was eliminated when the PRRB 
revised its policies effective March 1, 2002. 

1 B See UCSD Medical Center v. Blue Cross & Blue Shield Ass 'n, HCFA Adm'r Dec. (S ept. 8, 
1997), reprinted in (1997-2 Transfer Binder] Medicare & Medicaid Guide (CCH) "(1 45,725. 
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I Along the same lines, the Board instructions provided on the Internet do not set forth any 

requirements for the format or content of a preliminary position paper. 19 Rather, the PRRB 
instructions only require the parties to exchange preliminary position papers, and preliminary 
position papers are expressly not to be submitted to the PRRB (except for the first page). 30 The 
PRRB instructions only set forth content requirements for final position papers. 31 Vm 5 ','sost a 
technical standpoint, any communication to the intermediary, in any form and with any content, 
should satisfy the requirement to send the intermediary a preliminary position paper. 

With respect to the appeal issues, the Provider very clearly stated its positions in its April21 , 
2006 letter of appeal: the Provider's letter clearly sets forth the Provider's name and number, fully 
describes the issues in dispute with specific references to audit adjustment numbers, and sets forth 
concise reimbursement impact computations for each issue appealed. Thus, there can be no doubt 
(hat the Intermediary knew exactly what the issues were, what the Provider's arguments were, and 
what specific documentation and regulatory provisions were at issue. Again, the PRRB does not 
require a provider to submit documentation or exhibits with a preliminary position paper. Rather, 
the PRRB expects there to be an informal, unregulated, dialogue between the provider and its 
intermediary prior to the final position paper, and such conduct has occurred in this case. Given that 
the Provider has filed a document that reasonably fames the issues of this appeal, the Provider 
therefore urges the PRRB to reinstate this matter. 

E - The PRRB Does Not Have Statutory or Regulatory Authority to Dismiss an 
Appeal for Failure to File a Preliminary Position Paper. 



' See PRRB Instructions, Part II.B (the only requirements for the content or format of 
positwa papers is found under Part H.B.IV entitled "Acceptable Final Position Papers"). 

20 Sec PRRB Instructions, Part U.B.I. 

21 See PRRB Instructions Part II.B.IV. 
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The Medicare Act grants a provider that is dissatisfied with an intermediary determination a 
hearing before the PRRB. 22 Although Congress granted the PRRB the right to make rules and 
establish procedures, those rules and procedures cannot be inconsistent with the Medicare statutes or 
regulations. To dismiss an appeal for failure to send a preliminary position paper to an 
intermediary therefore violates a Provider's statutory right to a hearing. 

Further, as noted above, the Medicare regulations do not even require a preliminary position 
paper. 2 * Indeed, the language of the regulation only notes that the record of a PRRB case will 

"ordinarily include aposition paper from the provider " 2:> That language does not suggest, even 

implicitly, a hard and fast rule that a provider must file a position paper. As with the statute, the 
regulations grant providers the right to a hearing if they are dissatisfied with an intermediary 
determination- Therefore, dismissal for failure to file a preliminary position paper violates the 
Medicare regulations that grant providers the right to a hearing. 

huportantiy, there is no regulatory authority to dismiss a case for failure to meet strict 
procedural deadlines (let alone for railing to file a document that is not even required under the 
regulations). The Centers for Medicare and Medicaid Services ("CMS") certainly knows how to 
grant dismissal authority. 27 Yet, CMS did not grant such dismissal authority to the PRRB for the 
circumstances presented herein. Because the PRRB therefore lacks the authority to dismiss a 



22 See 42 U.S.C. § 1395oo(a). 
"See42U.S.C.§ 139500(e). 

24 See 42 C.F.R. §405.1853. 

25 Id. 

25 See 42 C.F.R. § 405.1835. 

27 See, e.g., 42 C.F.R. §§ 489.68, 489.69, 489.70 (discussing dismissal of certain 
administrative appeals). 
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provider's statutory right to a hearing for failure to send a preliminary position paper to an 
intermediary, the Provider requests that the PRRB reinstate this case. 
IV. CONCLUSION 

For all the foregoing reasons, the Provider respectfully requests that the PRRB reinstate its 
FYS mom ajpee). In light of the Provider's inadvertent mistake in foiling to meet the Board's 
deadline for its preliminary position paper, a dismissal is a particularly harsh disposition and denies 
the Provider an opportunity to resolve disputed issues which necessarily involve hundreds of 
thousands of dollars. In light of the Eighth Circuit's recent decision in Johnson in which the court 
considered circumstances nearly identical (and perhaps even more egregious) than those present 
here, reinstatement is merited. The feet that the Provider's position was set forth in detail and 
previously provided to the Intermediary in connection with the appeal provides further support for 
reinstatement, and given the HCFA Administrator's very closely related September 8, 1997 decision 
in connection with UCSD Medical Center, the most equitable and efficient course of action is for the 
Board to reinstate the Provider's appeal. Finally, the PRRB should reinstate because the Medicare 
statutes and regulations do not grant the PRRB authority to dismiss an appeal for relatively minor 
procedural "noncompliance." 



DATED: September C> , 2006 



<t. 



By. J4 £ f/J 
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EXHIBIT 



Exhibit 1 : Provider's Request for Medicare Appeal for FYE June 30, 1999 dated 
April 21, 2006. 
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RAJTOCiry Region at. Hospttal 



CKRTIEIetj MAIL 

RETURN RECEIPT REmiFJiTi fjri 



Ms. Suzanne Cochran, Esq, 

Chairperson 

Provider Jt^jraborwrnem Review Boaul 

2320 Laid Baltimore Drive, Suite L 

BaWnuwe, MD 21244-2$70 



Re: Provider Name. 
Provider Number 
Xntetnudlmry 



rapid city regional hospital 

43-0077 

Calurita Govenmmnt Benefit Administrators 



Request for Medicare Appeal 

NOTICE OR CORRECTION - PROGRAM REIMBOKSEMKNT 
&*&£E*IS Fiscal Year 

October 21,2005 June 30, 1??? 

Dear Ms. Cochnm: 

Iwue : Disproportionate SJure Payment 
SSI Proxy 

Audited Adjustment # 
RenahitnemtolAowimt $69,158 



Rahd City Regional Hospital System of Cam 



353 FAffiMOMT BLVD, JdAKD crry, sd J77CI - («5; 71H0DQ 
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Suzaimc Cocjican, Esq. 
April 21, 2006 
Page2of2 

Issue 2 1 Disproportionate Share Payment 
Medicaid Percentage (Eli gib le Days) 

The provide* contends flat *e Fiscal Intermediay did not derennine Medico retmbaraeracnt for ^ 

ESSSE?"/ ^T 'fi? S^* 5 * "»«*»«* *S& «* stototory instrocnow « 42 UJLC 
^3t ,£ X 'i: S P* nficaI fe f ' ** 3»w-fc.&*gfcw *h He calculation o/ fa second 
cranpnanoa ora* d^roportlonate stesjsiUtatpwceatagc, set forth a 42 CFR 4t2.106(b)(4) of the 
il^fV "B^ 00 *" ™» BttmecSuy, contrary to Ac regulation, Med to include as Medieaid- 
EUgibleDayj semces to patient* forMediwd, h wdl aspwieus di P T>Ie for general assistance. 

Audited Adjustment # 
ReimbnncraentAiEUKml: $114,562 

The Provider will be personally represented at the requited luring by its d«ig na i e d nTTCI a 1 t 3 tiv El 
If you have any questions, please feel iicc to contact ua. 




David W. Goehring 

Director, Budget & Reimbursement 

ec MrJDong Foot* Senior Auditor. Provider Audit & RchnWement, Cahaba Government Benefit 

AdTwnBiratoK t 400E.CoiinAv E i I i W ,DesMonii Sl TA 50309-2017 

Mr. Wilson C Uong, Director, Medicare Appeals. Blue Cross & Blue Shield Association, 225 North 
Michigan Avenue, Suite 400. Chicago, H. 606OL 

Enclosure 
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